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BACKGROUND

Def endant Chri st opher Young, along with three other co-
conspirators, was charged with robbing a Wal -Mart of $334, 763. 00
in the early norning hours follow ng Black Friday in 2006. At
hi s arrai gnment on Decenber 20, 2006, Young pled not guilty to
all charges. Subsequently, however, on March 7, 2007, Young
changed his plea to guilty on all counts, pursuant to a plea
agreenent with the Governnent.! Before the Court are Young's pro
se and counsel ed nmotions to withdraw his guilty plea and several

other pro se notions filed by Young.?

! Young pled guilty to Hobbs Act robbery and conspiracy
in violation of 18 U S.C. § 1951(a), and using or carrying a
firearmduring or inrelation to a crime of violence and aiding
and abetting in violation of 18 U . S.C. 88 924(c)(1) and 2.

2 As di scussed further bel ow, Young has retai ned counsel
yet continues to file pro se notions.



1. WTHDRAWAL OF GUI LTY PLEA

A Legal Standard

A defendant may only withdraw a guilty plea “after the
court accepts the plea, but before it inposes sentence if
t he defendant can show a fair and just reason for requesting the
withdrawal .” Fed. R Cim P. 11(d)(2)(B). The Court nust
consider: “(1) whether the defendant asserts [his] innocence; (2)
whet her the governnent woul d be prejudiced by the withdrawal; and
(3) the strength of the defendant's reason to withdraw the plea.”

United States v. Brown, 250 F.3d 811, 815 (3d Cr. 2001).

As to the first factor, a bald claimof innocence is
insufficient. 1d. at 818. Rather, “[a]ssertions of innocence
must be buttressed by facts in the record that support a clained
defense.” |1d. Additionally, “a defendant nust give sufficient
reasons to explain why contradictory positions were taken before
the district court and why perm ssion should be given to wthdraw
the guilty plea.” 1d.

As to the second factor, the Court nust consider
specifically whether the Governnment woul d be prejudiced by the

delay in bringing the case to trial at this tine. Gw't of V.I.

v. Berry, 631 F.2d 214, 221 (3d Cr. 1980).
Finally, with regard to the third factor, a defendant’s
change of heart alone is not a sufficient reason for wthdrawal .

Berry, 631 F.2d at 221; United States v. lsaac, 141 F.3d 477, 485




(3d Cir. 1998) (“Once a defendant has entered a voluntary and
infornmed plea, the fact that he changes his m nd about his
chances at trial is sinply not enough to justify relieving him of

t he consequences of his sol emm adm ssion.”).

B. D scussi on
The Court considers bel ow whet her Young’s notions® to
withdraw guilty plea satisfy each of the three factors set forth

by the Third Crcuit in Brown.

1. Actual i nnocence

Young now clains that he is actually innocent of al
charges because the two wtnesses to the robbery did not identify
hi m as the person who robbed them Young bases this claimon
evi dence contained in the Brady material that was turned over to

hi m bef ore he changed his plea to guilty.

3 The docket contains three versions of Young's notion to
wi thdraw his guilty plea. Young initially filed a pro se notion
to withdraw his plea (doc. no. 156). Subsequently, when ordered
by the Court to do so, Young filed a counseled notion to w thdraw
his plea (doc. no. 163). Later, dissatisfied with his counsel ed
notion, Young again filed a pro se notion to withdraw his plea
(doc. no. 167). At the hearing on the notions to wthdraw guilty
pl ea, Young’'s counsel adopted the argunents made in Young' s pro
se notions. Therefore, the Court will consider all three notions
filed by Young (two pro se and one counseled). Accord United
States v. UWUkandu, 894 F. Supp. 197, 198 (E.D. Pa. 1995) (“If a
def endant has counsel, then | will consider the notions filed by
counsel and not notions filed by the defendant unl ess counsel
adopts the notion as his or her own.”).
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Young' s bald claimof innocence is insufficient.
First, although Young generally directs the Court to discovery
that was provided to him he does not point to the specific
evidence justifying his defense. Moreover, Young offers no
reason to explain why he took a contradictory position before the
Court, despite having possessed the evidence allegedly supporting

hi s i nnocence before changing his plea to guilty. See Bl ackl edge

v. Allison, 431 U. S. 63, 73-74 (1977) (“Solem declarations in
open court carry a strong presunption of verity. The subsequent
presentation of conclusory allegations unsupported by specifics
is subject to sunmmary dism ssal, as are contentions that in the
face of the record are wholly incredible.”). Therefore, Young

has not made a genuine claimthat he is actually innocent.

2. Prejudi ce to the Gover nnent

In cases closely resenbling this one, the Third Grcuit
has found that the Governnent woul d be prejudiced by the
wi thdrawal of a guilty plea. 1In Berry, the defendant was to have
been tried jointly with a co-conspirator, but instead pled
guilty; after his co-conspirator’s trial ended, the defendant
moved to withdraw his plea. 631 F.2d at 221. The district court
denied the notion, and the Third G rcuit affirmed, finding that
“t he governnent was prejudi ced because [anot her co-conspirator],

who gave testinony at [the] trial in conpliance with the terns of



hi s pl ea agreenent, has now been sentenced for second-degree
murder, and therefore his cooperation as a witness in a future
trial is uncertain.” 1d. Additionally, the Court found

prej udi ce because “it would be unfair to allow [the defendant],
by pleading guilty and allowing the trial of his alleged
co-conspirator to proceed, to get a preview of the state's case
against him” 1d.

Simlarly, in United States v. Trott, the Third G rcuit

affirmed a denial of a notion to wthdraw guilty plea where “the
gover nnment woul d be prejudiced by having to reschedule the trial,
to provide once again protection for the endangered w t nesses,
and to expose these witnesses to further risk.” 779 F.2d 912,
915-16 (3d Cir. 1985).

Here, Young is one of four co-defendants who were to be
tried together. One co-defendant pled not guilty, and, after a
trial, was convicted on all counts. The other two co-defendants
pled guilty and have been sentenced. Therefore, as in Berry,
Young has inproperly previewed the Governnent’s case agai nst him
and the Governnent may face significant difficulty in obtaining
t he cooperation of the co-defendants who have been sentenced.
Moreover, at the earlier trial of a co-defendant, one key w tness

was vi si bly apprehensive about testifying in this case,* and

4 The young nan was seen in the videotape of the robbery
being held with a gun pointed to his head by a co-defendant, and
was visibly distressed during the trial testinony.
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anot her witness was threatened. Under these circunstances, as in
Trott, the Governnment would be prejudiced by having to once again
protect these potential w tnesses fromdanger. Therefore, the

Court finds that the Governnment woul d be prejudiced by w thdrawal

at this stage.

3. Strength of reasons for w thdrawal

Young argues that he should be permtted to w thdraw
his guilty plea because his counsel incorrectly advised himas to
the length of the termof inprisonnent he m ght face under the
Federal Sentencing Guidelines. Young argues that his attorney
erroneously advised himthat he was a Career O fender under the
Qui del i nes and thus subject to a sentencing enhancenent. Young
contends that, had he known that he was not a Career O fender,
and thus of his reduced sentence exposure, he would not have pled
guilty, but rather would have gone to trial.

In essence, Young is arguing that his counsel was
ineffective in advising himof the possible punishnment he coul d

face if he went to trial.® Young s argument has no nerit,

5 Al t hough a claimof ineffective assistance is usually
best reviewed in a collateral proceeding in order to allow for
t he devel opment of a full record, see United States v. Ganbino,
788 F.2d 938, 950 (3d Cir. 1986), where, as here, accepting the
defendant’ s factual allegations as true, the claimhas no | egal
merit, it may be addressed by the Court directly. See Gov't of
V.l. v. Zepp, 748 F.2d 125, 133 (3d Cr. 1984) (recognizing
preference for raising ineffective assistance claimin coll ateral
proceedi ng but “conclud[ing] that we do have an adequate record
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however, because he is a Career Ofender. A Career O fender nmnust
have “at |east two prior felony convictions of either a crinme of
vi ol ence or a controlled substance offense.” US S. G 8§

4Bl1. 1(a). Young objects to the inclusion of his conviction for
possessing cocaine with the intent to distribute in the cal cul us,
arguing that it is not a “controlled substance offense.”

A “controll ed substance offense” includes “an offense
under federal or state |aw, punishable by inprisonnment for a term
exceedi ng one year, that prohibits the . . . possession of a
controlled substance . . . with intent to . . . distribute.”
US S G 8 4B1.2. Young's conviction qualifies as a “controlled
substance offense” because he violated a state | aw prohibiting
t he possession of cocaine with the intent to distribute and
i nposi ng a puni shnent of inprisonnment for a term exceedi ng one
year.® See 35 Pa. Cons. Stat. § 780-113(a)(30) (prohibiting “the
manuf acture, delivery, or possession with intent to nmanufacture

or deliver, a controlled substance”); id. § 780-113(f)(1.1)

and thus an additional evidentiary hearing need not be conducted
to develop the facts”).

6 Accord United States v. Speaks, No. 06-2987, 2007 W
1739969, at *2 (3d Gr. 2007) (conviction under Pennsylvania | aw
for possession with intent to distribute was “control | ed
subst ance offense”); Jackson v. United States, No. 06-4698, 2007
W. 656685, at *4 n.8 (Feb. 26, 2007) (“All of these are
convictions for unlawful delivery of or possession with intent to
del i ver powder cocaine or crack cocaine, in violation of 35 P.S.
8§ 780-113(a)(30), so they qualify as ‘controll ed substance
of fenses’ for purposes of U S.S.G 8§ 4Bl1.1(a).”).
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(providing that a violation of 8§ 780-113(a)(30) is punishable by

“inprisonnent not exceeding ten years”).’

! Despite having been sentenced to a term of 15-30 nonths
for his prior offense, Young argues here that the offense is not
a “felony” because it is not punishable by a termof inprisonnment
for nore than one year. Young cites Taylor v. United States, 495
U.S. 575 (1990), arguing that the Court nust adopt a “fornal
categorical approach, |ooking only to the statutory definitions
of the prior offenses, and not to the particular facts underlying
t hose convictions” in determ ning whether his prior offense
constitutes a controll ed substance offense. 1d. at 600.

Appl ying this approach, Young argues that the Court
cannot consider the fact that he possessed cocai ne--because 8§
780-113(a)(30) refers only to a “controll ed substance,” and not
the specific drug possessed. Young argues that the Court nust
deem himto have possessed the | east-penalized controlled
substance, a Schedul e V substance, which would only be punishabl e
by “inprisonnment for not nore than one year,” and thus woul d not
constitute a controll ed substance offense. 35 Pa. Cons. Stat. §
780-113(f)(1).

Young’s reliance on Taylor is msplaced. Under Taylor,
a court determ ning whether a prior conviction constitutes a
qgual i fying of fense for sentence-enhancenent purposes normally
cannot | ook to the facts underlying that conviction, but nust
restrict its inquiry to the statute of conviction. 495 U S. at
600. The Court can, however, | ook to such underlying facts when
faced with a statute that is “phrased in the disjunctive . . .
wth a series of nunbered or letter elenents . . . [that] nore
clearly invite further inquiry into exactly which subsection the
defendant violated.” Singh v. Ashcroft, 383 F.3d 144, 162 & n. 13
(3d Gr. 2002); Stubbs v. Att’'y Gen., 452 F.3d 251, 254 (3d Cr
2006) (“[Where sone variations of the crine . . . neet the .
requi sites and others do not, we have allowed further inquiry to
see which variation was actually commtted.” (quotation
omtted)); United States v. Siegel, 477 F.3d 87, 92 (3d Cir.
2007) (“[T]he statute invites inquiry into the underlying facts
of the case because we are unable to determne fromthe face of
the statute which crine or crines Siegel pleaded guilty to.”).

Here, to know whi ch subsection of the statute Young
violated, the Court nmust look to the facts to determ ne what type
of controll ed substance he possessed, which determ nes the
penalty that he faced. Conpare 35 Pa. Cons. Stat. 8§ 780-
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Therefore, Young has not provided the Court wth any
reason, let alone a “fair and just” reason, that he should be
permtted to withdraw his guilty plea. Accordingly, because
Young has not satisfied any of the three factors set forth in

Brown, the notion to withdraw guilty plea will be denied.

[11. PRO SE MOTI ONS
Young has been represented by counsel since his
arrai gnment on Decenber 20, 2006. Nonethel ess, since then, Young

has filed eight pro se notions.

A crimnal defendant has a right to counsel. See U S.
Const. anmend. VI. He may alternately proceed pro se, provided
that he waives his right to counsel. See United States v.

Thomas, 357 F.3d 357, 362 (3d Gr. 2004) (requiring that the
“district court must undertake an affirmative on-the-record

coll oquy” to ensure that the defendant’s waiver is “know ng,
voluntary and intelligent”). However, a crimnal defendant has
no right to “hybrid” representation, that is, representation both

pro se and by counsel in the sane proceeding. United States v.

Essig, 10 F. 3d 968, 973 (3d G r. 1993) (holding that a court need

not consider pro se notions filed by a defendant who is

113(f) (1) ("inprisonnent not exceeding 15 years” for Schedul e |
substance), with id. 8 780-113(f)(4) (“inprisonnent not exceeding
one year” for Schedule V substance). Therefore, the Tayl or
categori cal approach does not apply here, and Young’'s argunent is
wi thout nerit.



represented by counsel); United States v. Vanpire Nation, 451

F.3d 189, 206 n.17 (3d Cr. 2006) (“We observe that the District
Court docket is replete with pro se notions that Banks filed
whil e represented by counsel. W note that the District Court,
perhaps in an attenpt to retain control of the proceedings in the
face of the [defendants’] onslaught of pro se notions, ordered on
March 8, 2005, that the Cerk of Court was not to accept any
further pro se filings fromBanks. The District Court was within
its authority to do so.”).

Accordi ngly, because Young is not entitled to “hybrid”
representation both pro se and by counsel, the Court will not
consider his pro se notions, except those that have been adopted
by his counsel in connection with the notion to withdraw guilty

plea.® See supra note 3.

8 Even if the Court were to consider the pro se notions,
t hey woul d be denied. Young’'s notion to dism ss the indictnent
(doc. no. 89) is procedurally inproper. Even if it were proper,
Young’ s argunent that his crine does not have a nexus with
interstate commerce, as required by the Hobbs Act, 18 U S.C. §
1951(a), fails on the nerits. Accord United States v. Mles, 122
F.2d 235, 241 (5th Cr. 1997) (affirm ng Hobbs Act conviction of
def endant who robbed a MDonal ds).

Young's pro se notions concerning disclosure of grand
jury materials (docs. no. 143, 144, and 145) pursuant to Federal
Rul e of Crimnal Procedure 6(e)(3)(E)(ii) are also deficient.
Young’ s specul ation that some irregularity occurred during the
grand jury proceedings is insufficient to warrant disclosure.

See United States v. Budzanoski, 462 F.2d 443, 454 (3d GCr. 1972)
(denying request for disclosure of grand jury nmaterial because
“mere specul ation that such inproprieties may have occurred w |
not suffice”); United States v. Mahoney, 495 F. Supp. 1270, 1273
(E.D. Pa. 1980) (sane).
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| V. CONCLUSI ON

Young’s notions to withdraw his guilty plea (docs. no.
156, 163, and 167) will be denied. Young's notion to dism ss
(doc. no. 89), notion to exclude (doc. no. 153), and notions
concerning disclosure of grand jury materials (docs. no. 143,
144, and 145) wll be denied w thout prejudice.

An appropriate order foll ows.

Finally, Young' s notion to exclude (doc. no. 153) is
procedural Iy i nproper because it is, in effect, an objection to
the Presentence Investigation Report. Therefore, the notion wll
be deni ed without prejudice to the issue being taken up at the
sentencing hearing. Even if it were to be considered on the
merits, however, the objection would not carry the day. Young
argues that because a presentence interviewis a “critical stage”
of proceedings, he has a right to the presence of counsel during
the interview, and thus that the Presentence |Investigation Report
must be excluded because his counsel was not present at his
presentence interview. Young is incorrect. See United States V.

Tyler, 281 F.3d 84, 96 (3d Cir. 2002) (“[N o court has found the
Si xth Anmendnent right to counsel applies to routine presentence
interviews.”).

11



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL ACTI ON
: NO. 06-710-02
V.

CHRI STOPHER YOUNG

ORDER

AND NOW this 17th day of January, 2008, for the
reasons stated in the acconpanyi ng Menorandum it is hereby
ORDERED t hat Defendant’s notions to withdraw guilty plea (docs.
no. 156, 163, and 167) are DEN ED.

| T 1S FURTHER ORDERED t hat Defendant’s notion to
dism ss the indictnent (doc. no. 89), notion to exclude (doc. no.
153), and notions concerning disclosure of grand jury materials

(docs. no. 143, 144, and 145) are DEN ED w t hout prejudice.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.




